
Lecture on Roe v. Wade 

I. Introduction to the Case 

• This case was decided in 1973. 

• It remains the main legal framework governing 

abortion in the US.  

• There have been some subsequent Court cases that 

have tightened the restrictions on abortion but the 

basic framework of Roe v. Wade is still in effect to this 

day.  

• In general, Supreme Court decisions make for good 

philosophical reading since they tend to focus on 

arguments for various claims, and generally do a good 

job spelling out premises and conclusions. 

II. What is the State’s Interest in Abortion? 

• Why does the government care whether or not a 

person gets an abortion?  

i. Because it is a medical procedure and the 

government wants to protect the health of the 

patient (mother).  

ii. For those procedures that are funded by the 

government, there is a concern that people 

don’t want their tax dollars funding things they 

morally object to.  

iii. There are citizens who want to preserve access 

to abortion and want the state to include it as 



part of health care which is often paid for by the 

State.  

iv. Concern about overburdening state resources 

(overpopulation generally, welfare, people born 

into poverty and the attendant problems with 

that, etc.) 

v. Government has an interest in the welfare and 

well-being of its citizens.  

vi. Concern that outlawing abortion doesn’t stop it, 

but just incentivizes people to seek out much 

more risky procedures (back-alley abortion).  

vii. Discourage illicit sexual conduct. Making 

abortion legal incentivizes people to engage in 

unsafe and too much sex.  

viii. Protecting and reflecting religious or political 

beliefs of citizens.  

• In exploring this issue, the Court argues that there are 

really only two interests at stake in the abortion 

debate: 

i. States interest in protecting prenatal life and life 

generally. 

ii. The mother’s right to privacy.  

• The Court makes no judgment about when life begins.  

• The State has an interest in protecting its current and 

potential future citizens, so this would include the 

unborn.  



• Regarding the right to privacy, this is not an 

enumerated right, it is an implied right.  

• If one reads the US Constitution, you will not find any 

mention of a right to privacy.  

• However, there is a long history of Constitutional law 

and Court which takes such a right to be assumed by 

the other enumerated rights in the Constitution. 

i. The 9th Amendment 

ii. The first section of the 14th Amendment 

• This right to privacy exists in the “penumbra” or 

shadow of the other rights. That is, the enumerated 

rights can’t exist or function properly without a right 

to privacy.  

• Among other things, this right to privacy includes the 

“woman’s decision whether or not to terminate her 

pregnancy.”  

• This right is not absolute and must be balanced 

against the State’s interest in protecting prenatal life.   

III. The Court’s Decision 

• The court divides pregnancy into three trimesters, 

and argues that in the early stages of pregnancy the 

mother’s right to privacy dominates, but as the 

pregnancy progresses, the states interest in 

protecting prenatal life begins to dominate: 

i. During the first trimester, the abortion decision 

is solely between a mother and a doctor, the 

state cannot intervene.  



ii. During the second trimester, the states may 

regulate abortion, but only when those 

regulations are in the service of protecting 

maternal health.  

iii. During the third trimester, the states may 

prohibit abortion except in situations where the 

mother’s life or health is at stake.  

• Behind the Court’s decision is the concept of viability: 

the point at which the fetus can survive outside the 

womb. At the time of the decision this was roughly 

around the start of the third trimester.  


